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i 

District of Columbia, &c., et al., Appellants, 


Salvatore Scalco. 


a Supreme Court of the District of Columbia. 

At Law. No. 62276. 

Salvatore Scalco, Plaintiff, 


District of Columbia, a Municipal Corporation, and Ed\vin B. 
Hesse, Chief and Property Clerk of Metropolitan Police of the 
District of Columbia, Defendants. 

| 

United States of America, 

District of Columbia, ss: 

Be it remembered, that in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled causes, to wit: 

! 

1 Declaration. 

Filed March 20, 1919. S 

| 

In the Supreme Court of the District of Columbia. 

At Law. No. 62276. j 

Salvatore Scalco, Plaintiff, 


District of Columbia, a Municipal Corporation, and Edwi|n B. 
Hesse, Chief and Property Clerk of Metropolitan Police of the 
District of Columbia, Defendants. 

'i 

j 

The plaintiff Salvatore Scalco sues the defendants, the District of 
Columbia, a municipal corporation, and Edwin B. Hesse, Chief and 
Property Clerk of the Metropolitan Police of the District of Colum- 
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1 DISTRICT OF COLUMBIA, ETC., ET AL. VS. 

bia, for wrongfully taking and unjustly detaining said plaintiff’s 
goods and chattels, to wit: 

One original unbroken package, commonly called a case, contain¬ 
ing twelve (12) sealed and unbroken bottles, respectively filled with 
a brand of whiskey known as “Black Label”, containing to wit: three 
(3) gallons of said whiskey; and also together with another original 
unbroken package, commonly called a case containing twelve (12) 
sealed and unbroken bottles, respectively filled with a brand of 
whiskey known as “Old Taylor”, containing to wit: three (3) gallons 
of said whiskey; and also together with another original unbroken 
sealed package or container, containing ten (10) gallons of whiskey, 
which aforesaid goods and chattels are of the value of One hundred 
and nineteen dollars and fifty cents ($119.50). 

2 iV n d the plaintiff claims that the aforesaid goods and chat¬ 
tels may be taken from the defendants and delivered to said 

plaintiff; or if they are eloigned, that the plaintiff may have judg¬ 
ment of their said value, namely, One hundred and nineteen dollars 
and fiftv cents ($119.50), besides the costs of this action. 

LEVI H. DAVID, 
Attorney for Plaintiff. 


Affidavit of Salvatore Scalco. 
******* 

District of Columbia, To vit: 

\ 

I, Salvatore Scalco, after being first duly sworn according to law, 
depose and say as follows: That I am the plaintiff named in the dec¬ 
laration in the above entitled action; and that according to my infor¬ 
mation and belief, I am entitled to recover possession of the goods 
and chattels proposed to be replevied in this action, being the same 
described in the plaintiff’s declaration hereto annexed, which is 
hereby made a part hereof; that the defendant, the District of Co¬ 
lumbia, a municipal corporation, by and through its agents and serv¬ 
ants, and the defendant Edwin B. v Hesse as the Chief and Property 
Clerk of Metropolitan Police of the District of Columbia, and each 
of said defendants, have wrongfully seized and detained plaintiff’s 
aforesaid goods and chattels; and that the said defendants, and each 
of them, are now unjustly detaining plaintiff’s aforesaid goods and 
chattels; that plaintiff’s aforesaid chattels were not and are not sub¬ 
ject to such seizure or detention, and were not taken under 
3 any writ of replevin between the parties to this action; that 
plaintiff’s aforesaid chattels are of the value of One hundred 
and nineteen dollars and fiftv cents ($119.50). 

SALVATORE SCALCO. 

Subscribed and sworn to before me this 20" dav of March, 1919. 
[seal.] FREDERICK J. RICE, 

Notary Public, D. C. 


SALVATORE SCALCO. 




Plea. 

i ■ ..... 

Filed March 29, 1919. | 

I 

I 

* * * * * * *j 

I 

] 

Comes now the defendants, the District of Columbia, a mifnicipal 
corporation; and Edwin B. Hesse, Chief and Property Cleric of the 
Metropolitan Police of the District of Columbia, by their attorneys, 
and for a plea to the Declaration filed in the above entitled cduse say 
that they are not guilty in manner and form as in said Declaration al¬ 
leged. 

C. H. SYME, 

F. H. S., 

F. H. STEPHENS} 
Attorneys for Defendants. 

I 

Agreed Statement of Facts. 

Filed May 22, 1919. j 

i 

******* 

It is hereby stipulated and agreed by and between the plaintiff 
and the defendants in this cause, by their respective attorneys of rec¬ 
ord, that the following are the facts as hereinafter set out, and they 
shall be deemed, taken and considered as proved herein; tjiat this 
cause shall be submitted to the Court upon this agreed statement of 
facts, in order that the Court may thereupon enter final judg- 
4 ment herein, according to the finding by the Court a$ to the 
rule or rules of law applicable hereto; 

1. That continuously since 1911, the plaintiff, Salvatore! Scalco, 
has been, and is now a citizen of the United States, and a resident of 
the District of Columbia and domiciled therein, and during all of 
said time, the plaintiff has been engaged, exclusively, as President 
of the National Fruit Company, Inc., in the sale of foreign jand do¬ 
mestic fruits, at No. 921 Louisiana Avenue Northwest, in the City of 
Washington, District of Columbia. 

2. That on to wit: February 21, 1919, the Triaca Company, a 
body corporate, was and for many years immediately prior thefeto had 
been, and still is, engaged in the wholesale whiskey business^, at the 
City of Baltimore, in the State of Maryland, and as such body corpo¬ 
rate, and during all the time aforesaid, made sales of wines, brandies 
and whiskies and other intoxicating liquors, in original upbroken 
packages, in interstate commerce shipments, from the City df Balti¬ 
more, State of Maryland, to persons residing in the City oif Wash¬ 
ington, District of Columbia; that at all times mentioned herein, and 
for many years prior thereto, the said Triaca Company was and stil¬ 
ls, a duly licensed liquor dealer, having had granted and issued to it 

| 

i 
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DISTRICT OF COLUMBIA, ETC., ET AL. VS. 


by the proper authorities, Federal, State and City, all proper, lawful 
and necessary liquor licenses, to conduct and carry on its said whole¬ 
sale liquor business. 


3. That on to wit: February 21, 1919, at the City of Baltimore in 
the State of Maryland, the plaintiff purchased from the said Triaca 
Company, at and for the sum of One Hundred Nineteen Dollars and 

Fifty Cents ($119.50) which the plaintiff, on said last men- 

5 tioned date, paid to the said Company, at Baltimore, Md., the 
following goods and chattels, as described in plaintiff’s decla¬ 
ration, to wit: 

One original unbroken package, commonly called a case, contain¬ 
ing twelve (12) sealed and unbroken bottles, respectively filled with 
a brand of whiskey known as “Black Lober”, containing to wit: three 
(3) gallons of said whiskey; and also together with another original 
unbroken jrackage, commonly called a case, containing twelve (12) 
sealed and unbroken bottles, respectively filled with a brand of whis¬ 
key known as “Old Taylor”, containing to wit: three (3) gallons of 
said whiskey; and also together with another original unbroken 
sealed package or container, containing ten (10) gallons of whiskey, 
which said goods and chattels were, at the time of the purchase 
thereof and at the time of the filing of this suit, and still are, of the 
value of said $119.50. 

4. That the plaintiff purchased the aforesaid goods and chattels 
from the said Triaca Company, exclusively for the personal use of the 
plaintiff and the understanding and agreement between the Triaca 
Company and the plaintiff was, at the time of said sale by said Com¬ 
pany to the said plaintiff, that all of said goods and chattels should be 
caused to be shipped by the said Triaca Company from the City of 
Baltimore, State of Maryland, in original, unbroken packages, in 
interstate commerce, and to deliver to the plaintiff, at the City of 
Washington, District of Columbia, by virtue of and in accordance 
with certain provisions of an Act of Congress entitled, “An Act to 
prevent the manufacture and sale of alcoholic liquors in the District 

of Columbia and for other purposes,” approved March 3, 

6 1917, being known as “Public—No. 383—64th Congress,” 
eommanly known as, the “Shepard Law.”’ 

5. That on February 21, 1919, one Emory W. Eck, trading as the 
E. & P. Auto-Transfer Company, of the City of Baltimore, State of 
Maryland, was, and for some years immediately prior thereto had 
been engaged, and continuously since said date, he has been engaged, 
under said firm name, as a common carrier, by means of automobile 
trucks, of freight and merchandise, at the City of Baltimore, Mary¬ 
land, and also, by the said means, as a common carrier of freight 
and merchandise in interstate commerce, from the City of Baltimore, 
State of Maryland, to the District of Columbia; that for such services 
as such common carrier in such interstate commerce, as aforesaid, 
the said Eck received stipulated charges or rates; that during all 
times mentioned herein, the said common carrier had and still has 
all proper, necessary and legal permits and automobile-truck licenses, 
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in the name of the said Emory W. Eck, trading as the E. & P. Auto- 
Transfer Company, and also in the names of his employees and 
agents, as drivers or operators, to conduct such transfer business, as 
such common carrier, both at the City of Baltimore, Maryland, and 
the District of Columbia; that at all times mentioned herein the said 
common carrier, in connection with the prosecution of his business as 
such common carrier, the said Emory W. Eck maintained ai ware¬ 
house at the City of Baltimore, State of Maryland, where shipments, 
in interstate commerce, from consignors at the City of Baltimore, 
Maryland, to consignees residing in the District of Columbia, en¬ 
trusted to said common carrier for delivery, were stored awaiting due 
transportation. 

7 6. That on February 22, 1919, the said Triaca Coippany 

delivered at the City of Baltimore, State of Maryland, ito the 
said Eck as sucli Auto-Transfer Company, the said original, un¬ 
broken and sealed packages of whiskies of the plaintiff, as described 
in plaintiff’s declaration, purchased by the plaintiff exclusively for 
plaintiff’s personal use as aforesaid, for the sole and express purpose 
of the transportation in interstate commerce, thereof by said Transfer 
Company, from Baltimore, Marvland, to the plaintiff at Washington, 

On the said 22nd day of February, 1919, the said Auto-Transfer 
Company hauled plaintiff’s said original, unbroken and sealed [pack¬ 
ages of whiskies from the warehouse of the said Triaca Company at 
Baltimore, Md., to the warehouse of the said Transfer Company, at 
Baltimore, Md., in the exact, form and condition as the same were re¬ 
ceived from the warehouse of the said Triaca Company, for safe! keep¬ 
ing, preparatory to hauling the same from the warehouse of the said 
Transfer Company to the plaintiff at Washington, District of Colum¬ 
bia. 

7. That between seven thirty and eight o’clock a. m., February 25, 
1919, the automobile truck of the said E. & P. Auto-TransferTCom- 
pany, containing the interstate commerce shipment belonging to the 

I plaintiff, of the aforesaid liquors, in original, unbroken, sealed jpack- 
ages, as aforesaid, the same being in the same and such condition as 
I last aforesaid, as they were in when said Transfer Company received 
the same from the Triaca Company, as aforesaid, arrived in thfe Dis¬ 
trict of Columbia and before the said Transfer Company had 
8 an opportunity to deliver the said shipment to the plaintiff, 
police officers of the District of Columbia seized the same, 
j and placed the same in the custody of the defendants, the District of 
Columbia, a municipal corporation, and the said Edwin B. Jlesse, 

I Chief and Property Clerk of Metropolitan Police of the District of 
i Columbia, and at the time of the filing of plaintiff’s suit herein, the 
j said defendants still had the custody of the same; that by virtue 
I of the writ of replevin issued in this cause, the United States! Mar- 
| shal seized from the said defendants the aforesaid goods and 
I of the plaintiff. 

8. That on February 24, 1919, there was in full force and effect a 
law on the Statute Books, of the District of Columbia, known ab and 
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entitled, “An Act to prevent the manufacture and sale of alcoholic 
liquors in the District of Columbia, and for other purposes/ 7 ap¬ 
proved March 3, 1917, being known as, “Public—383—64th Con¬ 
gress/' commonly known as, the “Shepard Law/ 7 as mentioned in 
paragraph 4 hereto, which controlled the sale, purchase and shipment 
of alcoholic liquors in or to the District of Columbia. That Sections 
2a and ha of the said act set out fully the various acts and things 
to be performed by the seller, purchaser and Transportation Com¬ 
pany, in order to comply with the provisions of the act, as aforesaid. 
That in connection with the sale, purchase and transportation of the 
alcoholic liquors concerned in this case, the Triaca Company, Emory 
W T . Eek, trading as the E. <fc P. Auto-Transfer Company, and Salva¬ 
tore Scalco, the plaintiff herein, complied fully in every detail, with 
the said provisions of the aforesaid “Shepard Act. 77 


9 


10. -That between 7:30 o’clock a. m. and 8 o’clock a. m., on Feb¬ 
ruary 25, 1919, when the said Auto-truck reached the District of Co¬ 
lumbia, the driver thereof was placed under arrest and charged in the 
Police Court of the District of Columbia with a violation of the Reed 
Bone Dry Amendment; that upon hearing, said driver pleaded guilty 
to the charge and was placed on probation upon his explanation of 
liis ignorance of the fact that the said law had been duly signed by the 
President, as aforesaid. 


11. That the plaintiff has made due demand upon the defendants 
and each of them to return to him his aforesaid merchandise, prior to 
the institution of this suit, and they declined and refused and still 
decline and refuse so to do. 


10 


12. It is further hereby stipulated and agreed that in order to pro¬ 
cure a finding of the court upon the facts hereinbefore set forth by 
the court without the intervention of a jury, the parties hereto, 
through the undersigned, their respective counsel, hereby waive the 
right to a trial by jury. 

13. That the right of appeal from any judgment that may| 
be entered herein is hereby reserved to any of the parties t< 
this cause. 

LEVI H. DAVID, 

Attorney for Plaintiff. 

, C. H. SYME, 

F. H. S., 

F. H. STEPHENS, 

Corporation Counsel for the District of Columbia, 

Attorneys for Defendants. 


9. That the Act of Congress, entitled, “An Act to provide 
revenue and for other purposes/ 7 containing Section 1407, 
was approved by the President at 6:55 p. m. February 24, 1919; that 
the approval of the said act was not known to the Triaca Company or 
any of its agents or officers, or the said Emory W. Eck, or any of his 
agents, or to the plaintiff, until after the seizure of the shipment of 
plaintiff’s said liquor from the said Transfer Company, in the Dis¬ 
trict of Columbia, on February 25, 1919, between 7:30 a. m. and 8 
o’clock a. m. 




SALVATORE SCALCO. 
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Supreme Court of the District of Columbia. 

i 

Friday, May 23,lf}l9. 

Session resumed pursuant to adjournment, Mr. Justice Gould pre¬ 
siding. 


Comes now as well the plaintiff by his Attorney Mr. Levi H. David 
as the defendants by their Attorneys Messrs. C. H. Syme and JT. H. 
Stephens, and file a stipulation and agreed statement of facts’ that 
this cause be tried before the Court, without the intervention of a 
jury, upon said agreed statement. 

Wherefore, the same being argued and submitted to the Court, 
the Court finds in favor of the plaintiff for possession of the goods and 
chattels in this cause replevied and the return thereof to said plain¬ 
tiff with one (1) cent damages. 

Thereupon said Attorneys agreeing that judgment on said find¬ 
ing may be entered forthwith, it is so ordered. 

Wherefore, it is considered that the plaintiff do have and recover 
of said defendants the goods and chattels in this cause repleviedj with 
one (1) cent damages, and costs of suit, to be taxed by the Cleric, and 
have execution thereof. 

11 From the foregoing judgment, the defendants by theif said 

Attorneys in open Court, note an appeal to the Court of Ap¬ 
peals. 

i 

i 

Assignment of Errors. 

Filed May 24, 1919. j 


* 


Now come the defendants, in the above entitled cause, by jtheir 
| counsel, and assign for error herein the action of the Court. 

j 

1. In entering judgment for the plaintiff. 

2. In holding that the intoxicating liquor in question was notj sub¬ 
ject to confiscation under the Act of March 3, 1917. 

3. In ruling that Section 18 of the Act of March 3, 1917, was not 
[applicable to violation of the Act of February 24, 1919, ustially 
[known as the “Reed Bone Dry Law.” 

C. H. SYME, 

F. H. S., | 

F. H. STEPHENS, 
Attorneys for Defendants .1 
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Designation of Record. 


Filed May 24, 1919. 

***** * * 

The clerk of the Court will please prepare a transcript of the record 
in the above entitled cause for the Court of Appeals, consisting of the 
following: 

1. The declaration. 

2. The pleas. 

3. The agreed statement of facts. 

4. The judgment. 

12 5. The appeal in open court. 

6. The assignment of errors.. 


7. This designation. 


C. II. SYME, 

F. H. STEPHENS, 
Attorneys for Defendants. 
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Supreme Court of the District of Columbia. 


United States of America, 

District of Columbia., ss: 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
12, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 62276 at Law, wherein Salvatore 
Scalco is Plaintiff and District of Columbia, a Municipal Corpora¬ 
tion, ct al. are Defendants, as the same remain* upon the files and 
of record in said Court. 

In testimony whereof, I hereunto subscribe mv name and affix the 
seal of said Court, at the City of Washington, in said District, this 
16th day of June, 1919. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk, 
By W. E. WILLIAMS, 

Asst. Clerk. 

Endorsed on cover: District of Columbia Supreme Court. No. 
3285. District of Columbia, &c., et al., appellants, vs. Salvatore 
Scalco. Court of Appeals, District of Columbia. Filed Jun- 21, 
1919. Henry W. Hodges, clerk. 
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